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ANDREW W SUHAR, TRUSTEE,
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L T

kkkhkhkkhkhkhkhkhkhkhkhkhhhhkhkikhkhkhkhhhhkhkhkikhkhkhkkhkhhhhkhkikikhkhkhkhhhhkhkikikikhkhkkhkhhkhkkhkikhkk*x

*k k%%

ORDER

R b b b b I B I S I b b b b S I S B S b b b b b b i S S b b b B S A I R b b i b b b b S i S S

*kk k%

This matter canme on upon the notion to dism ss and
amended nmotion to dism ss (collectively the "Mdtion to Dism ss")
of Defendants United States Fire Insurance Conpany and Crum
& Forster Indemity Co. filed on behalf of alleged Defendant
Ri ver Stone PPA ("RiverStone"). On May 25, 2004, Andrew W Suhar
("Suhar"), Trustee for Insul Conpany, Inc. ("Insul"), Debtor
herein, filed Adversary Number 04-4100 (the "Adversary
Proceeding”) to determne the validity, priority or extent of a

lien or other interest in prop-erty; to obtain a declaratory



judgnment relating to the foregoing, for injunctive relief and
other relief. Suhar filed this Adversary Proceedi ng agai nst
"approxi mately 36,297 asbestos clainmants and cl ai ns represented
by the following | awers and/or law firnms" and al so specifically
named 47 Defendants. Ei ght of the named Defen-dants are
i nsurance conpani es. The remaining nanmed Defendants are | aw
firms that all egedly represent asbestos cl ai mants who have filed
| awsuits or asserted asbestos related i njury clains agai nst |nsul
(the "Asbestos Claimnts"). All such Asbestos Clai mnts assert
pre-petition clainms. There has been no bar date for pre-petition
cl ai ms agai nst | nsul.

Insul filed a Chapter 7 bankruptcy petition on or about
Sept enber 4, 2002. I nsul sold all of its operating assets to
Cast Powder LLC on June 30, 2002 for Six Hundred Sixty-Four
Thousand Dol |l ars ($664, 000.00) in cash plus the assunption of
Insul's remaining liability to National City Bank, Insul's
secured creditor. All of the cash proceeds of sale were paid to
National City Bank, but National City Bank was still owed over
One MIlion Dollars ($1,000,000.00). Pursuant to the conplaint
in the Adversary Pro-ceeding, Insul states that it has no assets
to pay clains asserted by the Asbestos Claimnts except for
certain policies of insurance, as set forth in the Adversary
Proceedi ng.

On July 22, 2004, this Court held a hearing on Suhar's



nmotion for prelimnary injunction, which sought to enjoin the
law firm of Kelly & Ferraro, one of the Defendants in the
Adversary Proceeding, from continuing certain pre-petition
| awsuits asserting clainms by certain Asbestos Claimnts by
reinmposing a stay on such pre-petition |lawsuits. It was
necessary to reinpose a stay because, on or about OCctober 21,
2003, Insul had agreed with Kelly & Ferraro, pursuant to a
stipulation that was so ordered by the bankruptcy court, to
nodi fy the automati c stay i nposed by 8§ 362 of the Bankruptcy Code
so that the pre-petition asbestos |awsuits could proceed to
judgment or settlenment. The stipulation further pro-vided that
no paynment could be nade to the Asbestos Claimnts from
any applicable insurance proceeds w thout further order of the
bankruptcy court. This Court denied the notion for prelimnary
injunction on due process grounds, citing the fact that the
Asbestos Claimants represented by the Kelly & Ferraro law firm
were not before the Court and also that there appeared to be no
change in circunstances that woul d warrant the reinposition of a
stay that Insul had voluntarily nodified nine nonths earlier.
On Septenmber 17, 2004, Defendants United States Fire
| nsurance Conpany and Crum & Forster Indemity Co. filed a notion
to dism ss on behalf of RiverStone, and on Septenber 20, 2004,
the sanme parties filed an amended notion to dism ss. The basis

for the Motion to Dismss is that RiverStone is not an existing



| egal entity, that RiverStone Clainms Managenent LLC is a third-
party adm nistrator for Defendants United States Fire Insurance
Co. and Crum & Forster Indemity Co., but that RiverStone Clains
Manage-nment LLC is not an insurance carrier and did not issue
I nsul any insurance policies. The Mdtion to Dism ss states that
since "RiverStone" is not an existing |l egal entity, the Adversary
Proceedi ng nust be di sm ssed under Rule 7012(b)(6) for a failure

to state a clai mupon which relief can be granted.

A nmotion for withdrawal of the reference was filed by
Cincinnati I nsurance Conpany, Crum& Forster Indemity Co., Fire-
men's Fund |Insurance Conpany, United States Fire |Insurance
Conpany and Zurich Anmerican |nsurance Conpany of Illinois on
Septenber 17, 2004. On that sane date, these sane parties filed
a menmorandum in support of the notion for wthdrawal of the
reference.

On October 6, 2004, Suhar filed a notion for extension
of time to respond to several nmotions to dism ss, including the
instant Motion to Disniss, requesting athirty (30) day extension
to respond. To date, Suhar has filed no response to the Mtion
to Dismss. This Court finds that the Motion to Dism ss is well
taken. Since RiverStone has not issued any policies of insurance
to Insul, RiverStone is not a proper Defendant to the | awsuit and

Suhar cannot obtain the requested relief from RiverStone. The



conplaint fails to state a clai mupon which relief can be granted
agai nst RiverStone. Therefore, it nmust be dism ssed pursuant to
FeEn. R. Bawxr P. 7012(b)(6). Accordingly, the conplaint in the

Adversary Proceeding is dism ssed as to River Stone PPA.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



